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THE IMPORTANCE OF
INTELLECTUAL PROPERTY

RIGHTS

INTRODUCTION

Innovative and creative ideas are at the heart of most successful
businesses. Ideas by themselves, however, have little value. They need to
be transferred to a medium, developed, turned into innovative products or
services and commercialized successfully so as to enable businesses reap
the benefits of their innovation and creativity. New ideas have a great
impact on employment, particularly in small and medium-sized
enterprises, as they secure existing jobs and create new ones.
 
The development of a country depends to a very great extent on the
creativity of its people, and encouragement of individual creativity is an
essential condition for progress. The economic health of nations and
competitiveness of businesses in the world today depends largely on the
ability to develop, commercialise and most importantly, to appropriate the
economic benefits from innovation. It then becomes important to protect
innovation. Governments have used these legal instruments to encourage
industrial development and economic growth. 
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OBJECTIVES OF INTELLECTUAL PROPERTY
RIGHTS
 
There are two main objectives behind the laws of
intellectual property rights in various countries.

1. To give statutory expression to the moral and
economic rights of creators in their creations and
the rights of the public in access to those creations:
The rights of the public to access these creations
include ensuring that the financial rewards a creator
is entitled to from a creation do not end up in the
wrong hands. 
 
An example of this would be when counterfeits of
designer products that have been trademarked are sold
around the world to many people who are not aware
that they are counterfeits, or fashion-conscious
individuals who simply cannot afford the original
items.
 
A report of the U.S. International Trade Commission
in 1988 estimated the aggregate losses to the U.S.
Industry from inadequate intellectual property
protection in other countries in 1986 at $23.8billion,
or 2.7 per cent of total sales.
 
The level of intellectual property rights infringement
is not only rising, there has also been a shift in the
industries affected. The main industry affected in the
past was the fashion industry with consumer goods,
however in recent times, producers of a broad range
of industrial goods including products and processes
in high-technology areas like computer hardware and
software, biotechnology, and pharmaceuticals are also
suffering significant economic losses due to
infringement.
 
2. To promote, as a deliberate act of Government
policy, creativity and the dissemination and
application of its results and to encourage fair-
trading: Socio-economic development and the socio-
cultural well-being of all countries can be realised
through an efficient and equitable intellectual
property system. 
 
Furthermore, the intellectual property system helps
strike a balance between the interests of innovators
and the public, providing an environment in which
creativity and invention can flourish, for the benefit
of all.

INTELLECTUAL PROPERTY RIGHTS

Intellectual property refers to creations of the mind:
inventions; literary and artistic works; and symbols,
names and images used in commerce. According to
the World Intellectual Property Organisation, there
are two categories of Intellectual Property: Industrial
Property, (which for the purpose of this series
includes patents for inventions and technology,
trademarks and industrial designs), and Copyright and
related rights (literary and artistic work,
performances and broadcasts).
 
Intellectual property rights are rights given to persons
over the creations of their minds. They usually give
the creator an exclusive right over the use of his/her
creation for a certain period of time. These rights are
so important that they have been included in Article
27 of the Universal Declaration of Human Rights by
the United Nations.
 
Intellectual property rights are subject to national
law. This means every country has its own
intellectual property laws and the rights an individual
has to his or her intellectual property in a country
depends on what the laws of the country where the
intellectual property is registered prescribes. 
 
For example, in the UK and Nigeria, an employee
that creates something in the course of employment
gives up ownership rights of the creation to the
employer. This is, however, subject to any agreement
in the contrary.

By virtue of intellectual property rights being
national rights, it could be argued that a country with
a mature intellectual property regime could attract
innovators who are looking to be protected against
unauthorised exploitation of their innovations. 
 
Said country could become an innovation hub, which
is beneficial to its citizens. The productivity of a
country could make significant gains through strong
intellectual property rights. The importance of
innovation in raising productivity and living
standards has long been recognized and it can raise
productivity through the introduction of new goods
(capital and intermediate inputs in particular), the
improvement of existing goods and by reducing the
costs of production.
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A lot of developed countries that have many potential
innovators have gone down the strong intellectual
property rights route in order to encourage
inventions, which are seen as a source of long-term
economic growth.
 
With research and development spending
concentrated in a handful of the world’s richest
countries, genuine innovative activities are limited in
most developing countries.

BENEFITS OF A STRONG INTELLECTUAL
PROPERTY RIGHTS SYSTEM
 
The benefits of a strong intellectual property rights
system include but are not limited to technology
transfer, increased international trade in goods and
services, foreign direct investment, technology
licensing and joint ventures, local product
development, rise in the average quality of goods.
 
1.   Foreign Direct Investment (FDI): FDI is lower
in countries where intellectual property rights
protection is perceived to be weak. The percentage of
FDI relating to final production and research and
development facilities is significantly lower where a
country is regarded to have a weak intellectual
property rights regime, which suggests that the
volume and quality of investment is affected by the
strength of intellectual property rights protection.
 
Smarzynska  found that high-tech sectors (i.e. drugs,
cosmetics and health-care products, chemicals,
machinery and equipment) are deterred from
countries that have weak intellectual property rights
regimes, other industries were also deterred. She also
found that companies were encouraged by stronger
intellectual property rights regimes to set up local
production facilities rather than focusing solely on
distribution networks.
 
In 2005, survey evidence  revealed that due to a weak
intellectual property rights regime, enforcement
problems and weak penalties, foreign enterprises
were reluctant to locate research and development
facilities in China for fear of misappropriation and
patent infringement. Firms were therefore forced to
transfer out-dated technologies that were at least five
years behind the frontier to China. Local enterprises
also suffered from trademark infringement.

2. Technology Transfer: Innovators and their
enterprises would not move to countries if they were
unsure of the level of protection their intellectual
property rights would receive. The impact of
innovation in the form of dynamic gains is no longer
restricted to national boundaries, other nations as well
would benefit from the increase of innovation in a
country by way of globalization.

Access to foreign technology by way of imports not
only encourages technology diffusion, but also
improves trade relations between nations. Branstetter
et al  concluded in the affirmative when trying to
determine whether legal reforms that strengthen
intellectual property rights increase the transfer of
technology by transnational corporations to reforming
countries.
 
3. Increased International Trade in Goods and
Services: Stronger intellectual property rights
protection has a small but significantly positive
impact on the probability that countries trade with
each other.  A strong intellectual property regime also
increases public confidence that innovation and
creative expression will be protected.
 
4. Discouraging Counterfeiting and Piracy of
Products and Services: This is possible due to the
enforceable protection mechanisms the rights provide.
This discouragement of counterfeiting encourages
innovation in the long run, as the individuals that
would otherwise be easily able to counterfeit an idea
are forced to come up with ideas of their own.

The reduction of the ability to imitate can lead to
lower competition and higher prices in the import
sector, which benefits the innovator but may also
encourage innovation in the local sector.

5. Local Product Development: In addition,
intellectual property rights are vital in encouraging
innovators or enterprises invest heavily in new areas
of research and development locally because they are
assured of a high return on their investments by being
the only individuals with commercial use of an
invention for a period of time. 

In the U.S. pharmaceutical industry, in 1992, an
average expenditure of more than $231 million was
required to discover, test, and secure marketing
approval for a new drug.
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These exclusive rights guarantee that inventors get
large enough monopoly profits to compensate for the
high costs of research and development investment
that goes into making a new product. These profits
make up for both the successful and unsuccessful
research and development conducted by an innovator.
 
John Armstrong, a scientist with two patents at IBM
was quoted as saying, 
 
“without an intellectual property regime that
provides an opportunity for us and for others to gain
a return on our various investments, our research and
development spending would be both less efficient
and lower in absolute terms. Clearly the global and
social business impact would be undesirable; less
innovation would create less new wealth.”
 
 

CONCLUSION

What intellectual property law is really about is an
innovator’s right to control a copy of their idea. For
the individual innovator, the importance of the
absence of the possibility of an idea or creation being
stolen by a rival innovator cannot be emphasized
enough.

Intellectual property rights act as incentives not only
to successful innovators but also to future innovators
who are encouraged by witnessing the large consumer
surplus appropriated by a successful innovator.

Where imitation has lower costs than innovation,
imitators have the advantage over innovators unless
the latter can restrict access to their innovation. This
characteristic provides the argument for strong
intellectual property rights protection.

Intellectual property rights are therefore an important
way for firms, individuals and nations in fact, to help
protect their investments in innovation. 
 
Weak intellectual property rights pose a danger in
that the losses suffered by innovating firms due to the
infringement of their rights could lead to a reduction
in their innovation. A reduction of innovation could,
in turn, result in slower world economic growth. 
 
While some companies and countries have long
recognised its importance, others including many
smaller countries, are just beginning to realise that
they can live or die by their ability to protect their
intellectual property.
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"By virtue of intellectual property
rights being national rights, it
could be argued that a country
with a mature intellectual property
regime could attract innovators
who are looking to be protected
against unauthorised exploitation
of their innovations."
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The contents of this publication save for laws referenced/quoted are strictly the opinion of BFA & Co. Legal. Under no circumstance should any part
of this publication be construed as professional legal advice. For more information, kindly contact info@bfaandcolegal.com.
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